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I. Priorities and challenges for the next European Commission (EC) in the
field of competition policy - 2024-2029

Appointment of Ms. Ribera

Following the re-election of Ursula von der Leyen as EC President for a second term, the EC
President set out a list of Commissioners-designate for the next mandate of the EC in September
2024.

Of particular interest was the proposal of the Third Deputy Prime Minister of Spain, Teresa Ribera
Rodriguez, as “Executive Vice-President for a Clean, Just and Competitive Transition”. As Ms.
Ribera’s new title suggests, Ms. Ribera will be responsible for both managing the EC’s competition
policy and leading the EU’s green transition.

As part of the process for Ms. Ribera’s appointment, on 17 September 2024, the EC President von
der Leyen set out Ms. Ribera’s key priorities for the next five years in a mission letter (the “Mission
Letter”)." The Mission Letter also made repeated reference to a report produced by former head of
the European Central Bank, Mario Draghi, on the future of European competitiveness published on
9 September 2024 (the “Draghi Report”).? Furthermore, on 23 October 2024, the European
Parliament published a series of answers given by Ms. Ribera in response to questions from various

3

Committees of the European Parliament (the “Questionnaire Responses”)® ahead of Ms. Ribera’s

official parliamentary approval hearing held on 12 November 2024. Ms. Ribera and the other
Commissioners-designate were officially approved by the European Parliament on 27 November.

Taking the appointment of Ms. Ribera, the Mission Letter, the Draghi Report and the Questionnaire
Responses collectively, itis possible to glean some insight into the following enforcement priorities
and concerns facing the EC over the next five years. This edition of the AMT EU Law Newsletter will

summarize the key priorities and, where relevant, consider theirimpact on non-EU companies.

Green transition

The Mission Letter made repeated reference to Ms. Ribera’s role in relation to sustainability and
energy transition. For example, the Mission Letter directed Ms. Ribera to lead a “new approach to
competition policy”, which “allows European businesses and consumers to reap all the benefits of
effective competition and is better geared to our common goals, including decarbonization and a
just transition”.* This should come as no surprise. A lawyer by background, Ms. Ribera has held
significant posts as a UN climate negotiator, and as Spain’s State Secretary for Climate Change.
Furthermore, Ms. Ribera’s appointment comes at a time when the EU is under intense pressure to

1 Mission Letter to Ms. Ribera.

2 The future of European competitiveness.
3 For the Questionnaire Responses, see here.

4 Page 5 of the Mission Letter.
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meet its own climate change-related targets.®

EU companies’ ability to compete with international rivals from US/China

Another current and pressing challenge facing the EU is the fact that EU companies across a number
of sectors have often failed to stay competitive with their rivals in the US/China on the international
stage over the past two decades. Therefore, Ms. Ribera’s “new approach to competition policy”,
according to the Mission Letter, should also be one that is “more supportive of companies scaling

up in global markets”.®

This gives an insight into how the EC might respond to the question posed in the Draghi Report as to
“whether vigorous competition policy conflicts with European companies’ need for sufficient scale

to compete with Chinese and American superstar companies™.”

However, given the extent of this challenge, it is perhaps not surprising that Ms. Ribera has stated
that any reforms to clear barriers to innovation and to boost the EU’s flagging competitiveness

against the US and China would be taken “step by step”?

and that this problem would “not be solved
with four national champions”.® Furthermore, any realignment of the EC’s competition policy by Ms.
Ribera would still ensure that competition concerns associated with particular transactions can be
appropriately assessed and scrutinized by the EC - for example, in the Questionnaire Responses,
Ms. Ribera confirmed that one of her key objectives of competition policy will be to ensure that the
EC’s actions are “focused on the most distortive aid measures or business practices” and that

generally speaking, the EC will continue to ensure that “competition rules are vigorously enforced”.™®

Horizontal Merger Control Guidelines

The Mission Letter stated clearly that Ms. Ribera’s work “will include a review of the Horizontal
Merger Control Guidelines” and that this should give “adequate weight to the European economy’s
more acute needs in respect of resilience, efficiency and innovation, the time horizons and
investment intensity of competition in certain strategic sectors, and the changed defence and
security environment”.'" Ms. Ribera gave some insight into what this review will look like in the
Questionnaire Responses stating that the core drivers would be “innovation, investment and

resilience”.’?

5 For afulllist of the EU’s 2030 climate change-related targets, see here.
6 Page 5 of the Mission Letter.

7 Page 298 of the Draghi Report.

8 Interview with the Financial Times on 19 September 2024 (see here).

9 Interview with El Pais on 19 September 2024 (see here).

10 Page 4 of the Questionnaire Responses.

11 Page 6 of the Mission Letter.

12 Page 5 of the Questionnaire Responses.
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Again, this should perhaps come as no surprise. The Horizontal Merger Control Guidelines were first
adopted in 2004 and there have been significant developments in the EC’s merger review powers
since then.

Although Ms. Ribera has suggested that the updated Horizontal Merger Control Guidelines may
accept the applicability of efficiency-based arguments used to justify a proposed transaction for
merger clearance, time will tell whether this review exercise will go as far as the proposed reforms in
the Draghi Report. For example, the introduction of a forward-looking “innovation defence” which
would, if adopted by the EC, allow a transaction to be cleared on the basis that it would increase
innovation.

It should be noted that the Mission Letter did not go as far as calling for a wholescale revision of the
EU Merger Regulation (“EUMR”). Infact, in arecentinterview,’® Ms. Ribera hinted her stance against
such an exercise as it risked opening up a “Pandora’s box” and creating “a lot of uncertainty”.

“Killer Acquisitions”

The Mission Letter also specifically referenced the risk of so-called “killer acquisitions” made by
“foreign companies” seeking to eliminate SMEs and small midcaps as a possible source of future
competition.

This is a hot topic given that the European Court of Justice in its recent Illumina/GRAIL decision™
held thatthe EC has noright to take merger control jurisdiction over a transaction following a referral
request by a Member State when the transaction does not fulfil the notification thresholds under the
EUMR or the Member State’s national merger control laws.

As explained in a recent AMT EU Law Newsletter,”® even post-Illumina/GRAIL, there still remains a
number of legal mechanisms by which Ms. Ribera may seek to lawfully review perceived killer
acquisitions. Ms. Ribera has indeed hinted at this point in the Questionnaire Responses, stating that
she will “look into all options” with the caveat that she would avoid “creating any unnecessary
additional administrative burden or legal uncertainty for companies”. ' Therefore, it will be
interesting to see how Ms. Ribera will use existing legal mechanisms to catch such “killer
acquisitions”.

For now, as mentioned above, it seems that a formal amendment of the EUMR to allow the EC to
review transactions concerning companies with limited turnover but still with potential to play a
significant competitive role in the EU is unlikely. Other options available to Ms. Ribera include
strengthening the EU foreign direct investment screening framework to address any perceived “killer

13 Interview with the Financial Times on 19 September 2024 (see here).

14 For further information on the Illumina/GRAIL case, please refer to the following previous editions of the
AMT EU Law Newsletter” (Issued in September 2024, March 2023, December 2022).

15 Please refer to the AMT EU Law Newsletter (issued in September 2024) in particular.

16 Page 5 of the Questionnaire Responses.
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acquisitions” by foreign companies.

Therefore, taking all of this together, non-EU companies seeking to acquire nascent companies
active in the Internal Market should pay particular attention to the risk of regulatory intervention by
the EC.

Foreign Subsidies Regulation (FSR)

As discussed in previous AMT EU Law Newsletters, the FSR allows the EC to review subsidies
granted by non-EU states to companies operating in the EU. The FSR has been on the top of the EC’s
political agenda lately and the Mission Letter confirmed its importance stating that Ms. Ribera must
work with other EU institutions to “vigorously enforce the FSR, including by proactively mapping the
most problematic practices that could lead to competition distortions”™."” Ms. Ribera confirmed this
in the Questionnaire Responses, stating that she would give the “highest priority to enforcing the
»19

FSR”."® The Draghi Report shares similar sentiments, stating that it is of “paramount importance
that the EC would apply the FSR effectively going forward.

These comments come following some important developments on the subject of FSR. First, the EC
issued a Staff Working Document (“SWD”) consisting of questions and answers on certain key
aspects on the FSR on 26 July 2024.2° Secondly, following the first in-depth review of an M&A
transaction under the FSR, the EC announced it had approved (with commitments) the acquisition
by e& (with the benefit of subsidies from the UAE) of PPF Telecom Group B.V., excluding its Czech
business.?'

Therefore, as is well-known by now, companies in receipt of subsidies from non-EU states
considering doing business in the EU should continue to be alive to the risks of FSR enforcement
under Ms. Ribera’s leadership.

Effective enforcement of competition rules

The Mission Letter also emphasized that Ms. Ribera will need to “strengthen and speed up
enforcement of competition rules, in close cooperation with the national competition authorities in
the Member States” with an emphasis on the “most distortive aids and practices, notably
anticompetitive agreements and abuse of dominant position”.?? Indeed, Ms. Ribera has confirmed
that this is her first key objective. For example, in the Questionnaire Responses, she wrote that she

17 Page 7 of the Mission Letter.
18 Page 13 of the Questionnaire Responses.
19 Page 302 of the Draghi Report.

20 For further information on the SWD, please refer to the AMT EU Law Newsletter (issued in September
2024) .

21 For further information on this decision, please refer to the AMT EU Law Newsletter (issued in October
2024).

22 Page 7 of the Mission Letter.
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“will significantly simplify and speed up processes to be effective in the current dynamic
environment”, drawing particular attention to the fact that the EC “cannot afford unduly long
antitrust investigations during which companies continue to benefit from their anticompetitive

practices”.?

The Draghi Report also pointed to this as a pressing issue for the EC when it said the EC must
“accelerate the decision-making processes and increase the predictability of decisions”. In
particular, “decade-long cases like the Intel case are the most visible instance” of the EC’s failure in
this regard.?*

This messaging will inevitably be welcomed by any non-EU companies that find themselves the
subject of EC investigations.

Takeaways

Taking a step back, despite the Questionnaire Responses and the parliamentary approval hearing,
the detail behind Ms. Ribera’s competition enforcement priorities remains to be seen. But what can
be said with certainty is that the Mission Letter and the Draghi Report paint an imposing picture for
Ms. Ribera over the next five years. Both the urgency and breadth of the issues that Ms. Ribera will
have to address during her tenure are significant. Let alone the fact that at the same time, Ms. Ribera
will also be tasked with spearheading the EU’s green transition. Time will tell whether Ms. Ribera’s
dual role will enable the EC to form a new approach to competition policy that is supportive of
companies scaling up in global markets and contributes to decarbonization and a just transition.

Il. The EC takes a final decision to impose countervailing duties on
Chinese new battery electric vehicles (BEVs)

Background

On 29 October 2024, the EC concluded its anti-subsidy investigation concerning EU imports of BEVs
from China (the “Investigation”) by imposing definitive countervailing duties on such imports for a
period of five years (the “Decision”).?

This self-initiation of the Investigation was announced following EC President, Ursula von der
Leyen’s, State of the European Union Address in September 2023 where the EC President remarked
that Chinese BEVs are flooding global markets and their price is kept “artificially low” as a result of
“huge state subsidies”. ?® The Investigation was initiated in accordance with Regulation (EU)
2016/1037, which sets out the rules on the protection against subsidized imports from non-EU

23 Page 4 of the Questionnaire Responses.
24 Page 304 of the Draghi Report.
25 EC Press Release on 29 October 2024 - see here.

26 EC President during the State of the European Union Address on 13 September 2023 - see here.
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countries to companies active in the EU.

Before the EC made its Decision, a Member States’ vote on whether to impose definitive tariffs on
Chinese BEVs took place on 4 October 2024 with 10 backing the measures, five voting against?’ and
12 abstaining.

Decision

According to the Decision, the Investigation found that the BEV value chain in China does benefit
from unfair subsidization which is causing threat of material injury to EU producers of BEVs. As a
result, for a period of five years, BEVs from China will be subject to the following countervailing
duties ranging from 7.8% to 35.3% at maximum.:

(i) BYD Group companies: 17.0%;

(i) Geely Group companies: 18.8%;

(iii) SAIC Group companies: 35.3%;

(iv) Tesla (Shanghai): 7.8%;

(v) Other cooperating companies: 20.7%; and
(vi) All other companies: 35.3%.

These tariffs will be applied in addition to the EU’s pre-existing 10% duties on the imports of cars into
the Internal Market. In addition, the EC has committed to monitor the effectiveness of the measures
in force, including to ensure that they are not circumvented.

Takeaways

As can be expected, Beijing has responded strongly to the Decision. For example, China’s Ministry
of Commerce has stated that it “does not recognize nor accept”? the Decision and it has since
lodged a formal complaint with the World Trade Organization (“WTO”).°

Furthermore, Beijing had already responded to the Investigation with measures of its own against
EU-imports to China. For example, the Chinese authorities have initiated ant-dumping
investigations on EU brandy and in pork in January and June 2024, respectively and also initiated
anti-subsidy investigation on EU dairy products in August 2024., before the Decision was taken. The
Chinese authorities also announced to impose provisional anti-dumping duties on EU brandy in
October 2024.%°

27 The five Member States who voted against the Decision were Germany, Hungary, Malta, Slovenia and
Slovakia.

28 Asreported in the Global Times on 30 October 2024 - see here.
29 EU - Definitive CVDs on BEVs (China) (DS630) — see here.

30 Ministry of Commerce of the People’s Republic of China announcement to impose provisional anti-
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Nonetheless, the EC has announced that the EU and China will “continue to work towards finding
alternative, WTO compatible solutions” to address the problems identified by the Investigation and
furthermore, the EU would “remain open to negotiating price undertakings with individual
exporters”.®" Such statements, coupled with reports that the EU and China are conducting a new
phase of negotiations signals that there remains appetite to reach an acceptable solution on the
import of Chinese BEVs for both sides. But as of now, there is no suggestion that a breakthrough will
be possible in the short-term.

lll. Introduction of Recent Publications

® Japan:International Trade — Legal 500

December 2024 (Authors - Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Koji Hayakawa,

Mai Kurano)

® FEU publishes its fourth Annual Foreign Direct Investments Report — Shojihomu Portal

November 2024 (Authors: Masaki Fujita, Naoko Takasaki, Koto Fujita)

® Final Modifications Announced regarding Section 301 Tariffs on Certain Chinese Products —

Shojihomu Portal

October 2024 (Authors: Masaki Fujita, Naoko Takasaki, Jo Tamura)

® 'Chambers Global Practice Guides' on Cartels 2024 - Law & Practice

July 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida, Yoshiharu Usuki)

® GCR - Market Review - Cartels 2024 — Japan

May 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)

® Competition Inspections in 25 Jurisdictions - Japan Chapter

March 2024 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida

dumping duties on EU brandy- see here.

31 EC Press Release on 29 October 2024 - see here.
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