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I. Recentupdates on the EU Digital Markets Act (DMA)

Overview

As set

Commi

out in previous AMT EU Law newsletters, ' the DMA was adopted by the European
ssion (“EC”) to make the EU digital sector fairer and more contestable. As is widely reported,

the DMA grants the EC unprecedented powers to regulate certain large digital platforms. The DMA

entered into force in November 2022 and in September 2023, the EC designated the first six platform

providers as “Gatekeepers” under the DMA, namely Alphabet, Amazon, Apple, ByteDance, Meta and

Microsoft (with Booking being added later in May 20242). In total, there are now 24 core platform
services (“CPS”) provided by these Gatekeepers that have been designated under the DMA.?

This group of seven Gatekeepers is required to comply with a complex set of obligations and

prohibitions, facing severe penalties in the event of non-compliance.

Inthec

(i)

losing months of 2024, there were a number of significant updates in relation to the DMA:

Apple’s interoperability obligations under the DMA — on 1 October 2024, the EC published
the reasons why it opened two probes into how Apple handles interoperability under the
DMA.* The first probe focuses on several iOS connectivity features and functionalities,
predominantly used for and by connected devices. The second probe focuses on the
process Apple has set up to address interoperability requests submitted by developers and
third parties for iOS and iPadOS. Subsequently, on 19 December 2024, the EC published its
preliminary findings with respect to these two probes indicating proposed measures that
Apple must take to comply with its interoperability obligations under the DMA.® Interested
parties had until 9 January 2025 to submit their views on each of the two sets of measures.
The final decision by the EC on whether Apple complies with the DMA’s interoperability
provisions is expected in March 2025.

EC accepts Bytedance’s rebuttal request in relation to TikTok Ads® -on 11 October 2024, the
EC concluded that although TikTok Ads constitutes an online advertising CPS, TikTok Ads’
relatively small scale compared to the overall scale of activities within the online advertising
CPS category in the EU, as well as compared to the main providers of online advertising
services in the EU, convinced the EC to conclude that TikTok Ads does not have a
gatekeeping position.

1 For further information on the DMA see previous AMT EU Law newsletters (issued April 2024, December 2023, August

2022).

2 For the EC press release confirming Booking’s designation — see here.
3 For an overview of Gatekeepers under the DMA - see here.

4 Published decision setting out the reasons for the EC’s decision to publish two probes into Apple’s interoperability -

see here.

5 Published article by the EC explaining that the EC is seeking feedback on the measures Apple should take to ensure
interoperability under the DMA - see here.

6 Published decision setting out the reasons for the EC’s decision to accept Bytedance’s rebuttal request — see here.
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(iii) EC study into how Al and related technology impacts the DMA’s implementation’ - the EC
has launched a call for tenders for a study into how emerging technologies, in particular Al,
are impacting existing online platforms and the implementation of the DMA.

(iv) EC concludes that X should not be designated as a Gatekeeper under the DMA - on 16
October 2024, the EC found that X (formerly Twitter) should not be designated as a
Gatekeeper in relation to its online social networking service under the DMA on the basis
that X is not an important gateway for business users to reach end consumers.

(v) Microsoft makes submission to EC in relation to Inflection Al staff hire — as part of its
obligations as a gatekeeper under the DMA, Microsoft has informed the EC of its hiring of
Inflection Al staff. This is not the first time the EC has considered Microsoft’s hiring of
Inflection Al staff. Indeed, Microsoft’s submission came following the EC’s announcement
that the Inflection Al hire could not be scrutinized under the EUMR as further discussed in
Section 2 of this Newsletter.

(vi) Booking must comply with all relevant obligations under the DMA — on 13 May 2024, the EC
designated Booking Holdings as a gatekeeper for its online intermediation service,
Booking.com. From 14 November 2024 onwards, Booking Holdings must ensure that its
online intermediation service complies with all relevant obligations under the DMA.®

Practical impact of the DMA for non-Gatekeepers

As explained in previous AMT EU Law newsletters,® it is very unlikely that Japanese platform
providers will meet the DMA criteria to qualify as Gatekeepers. Nonetheless, the DMA may still
impact non-Gatekeeper Japanese companies if they provide their services in the EU. For example,
as Microsoft’s submission to the EC in relation to the Inflection Al staff hire demonstrates,
Gatekeepers under the DMA have to be more transparent about their operations than they otherwise
would have to be. This increased transparency may benefit Japanese companies, for example by
decreasing the information asymmetry gap that they face when dealing with Gatekeepers.

Furthermore, DMA-necessitated changes, such as changes to Apple’s interoperability, could provide
non-Gatekeeper companies with opportunities to reach consumers in new, more accessible ways.

However, there are also risks for non-Gatekeeper Japanese companies. Notably, as a business
partner of a Gatekeeper, one must keep in mind that the product or service that such a business
partner supplies to, receives from, or collaborates with a Gatekeeper might require two different
versions: (i) a DMA-compliant EU version; and (ii) a global version.

Therefore, companies outside the EU, including Japanese companies, should continue to be aware
of updates relating to the enforcement of the DMA and any associated impacts to their businesses.

7 The EC’s call for tenders into how emerging technologies may impact digital market regulation — see here.

8 Published announcement by the EC explaining that Booking must ensure its online intermediation service complies
with all relevant obligations under the DMA - see here.

9 For further information on the DMA and its potential impact on non-Gatekeeper companies, see the AMT EU Law
Newsletter (issued April 2024).


https://digital-markets-act.ec.europa.eu/study-how-emerging-technologies-may-impact-digital-market-regulation-2024-10-14_en
https://digital-markets-act.ec.europa.eu/booking-must-comply-all-relevant-obligations-under-digital-markets-act-2024-11-14_en
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_240411.pdf

Il. Microsoft’s hiring of Inflection Al staff and the EC’s approach to
“acquihires” in the Tech Sector

Overview

In March 2024, Microsoft announced that it had hired the two co-founders of Inflection Al
(“Inflection”), Mustafa Suleyman and Karén Simonyan, to lead a new consumer Al division at the US
tech giant. In addition to hiring these two co-founders, Microsoft also hired several former Inflection
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employees, which is understood to have amounted to “almost all of Inflection’s team
entering into a series of arrangements with Inflection including a non-exclusive licensing deal to
utilize Inflection’s intellectual property in a number of ways (the “Deal”). Inflection had been a
promising start-up in the Al space and as a result, in total, the Deal was reported to be valued at US

$650 million.

The Deal is the most high-profile recent example of what are sometimes referred to as “acquihires”
whereby, rather than a buyer acquiring the shares or traditional assets of a target company, the buyer
instead hires the target’s founders and/or key employees typically alongside some form of licensing
arrangement of the target’s most valuable intellectual property.

There are a number of reasons why buyers are increasingly structuring their M&A activity as
acquihires. For example, in the tech sector (in particular, the Al space), the value attributed to a
target’s key employees and intellectual property is uniquely high. Another clear motivation for
structuring deals in this way is that some consider it may enable tech companies to escape antitrust
scrutiny over their M&A activity in an increasingly hostile regulatory environment. This is because,
for example, with respect to EU competition law, it is arguable that an acquihire does not result in
the change of control over the target business’s activities that is generally required in order to
establish a “concentration” under Article 3 of the European Union Merger Regulation (“EUMR”); a
fundamental requirement to establish the EC’s jurisdiction for any merger review decision.

The EC’s investigation of the Deal

Soon after the Deal was announced, in March 2024, the UK Competition Markets Authority (“CMA”)
was the first competition authority to investigate it."" The EC quickly followed suit. The EC soon
concluded that the Deal, despite being structured as an acquihire, did constitute a “concentration”
within the meaning of the EUMR. This was on the basis of two key factors.' First, in the EC’s view,
the Deal resulted in Microsoft obtaining “all assets necessary to transfer Inflection’s position in the
markets for generative Al foundational models and for Al chatbots to Microsoft”. Secondly, following
the Deal, the Inflection business that was left behind would shift its focus to a completely different
activity, namely its Al studio business. Therefore, the Deal would create a structural change in the

10 Asreported in the UK CMA’s summary of its phase 1 decision into its Microsoft / Inflection inquiry — see here.

11 In September 2024, the UK CMA eventually announced that (i) the Deal did amount to a “relevant merger situation”
as set out in the Enterprise Act 2002 and therefore was within the jurisdiction of the UK CMA, but (ii) despite this, the
Deal did not give rise to a realistic prospect of a substantial lessening of competition as a result of horizontal unilateral
effects. Accordingly, the UK CMA cleared the Deal on this basis.

12 EC press release on the withdrawal of referral requests by Member States concerning the acquisition of certain
assets of Inflection by Microsoft — see here.


https://assets.publishing.service.gov.uk/media/66d82eaf7a73423428aa2efe/Summary_of_phase_1_decision.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_24_4727

market and as such amount to a “concentration”.

However, because the Deal did not meet the jurisdictional turnover thresholds set out under Article
1 EUMR, the EC was forced to rely on Article 22 EUMR to bring it within its jurisdiction. By way of
background, Article 22 EUMR allows Member States to request the EC to examine a merger that does
not have an “EU dimension” (i.e., meets the EU jurisdictional thresholds) but nonetheless affects
trade within the Single Market and threatens to significantly affect competition within the territory of
the Member States making the request.’®

Following invitation by the EC, seven Member States submitted a referral request pursuant to Article
22(1) of the EUMR, explaining thatthe Deal amounted to a concentration which satisfied the criteria.

However, importantly, on 3 September 2024, the Court of Justice of the EU (“ECJ”) handed down its
Ilumina / GRAIL judgment, holding that Member States cannot refer a transaction to the EC under
Article 22 when not competent to review the transaction under their own national merger control
rules. Following this, all of the seven Member States withdrew their Article 22 requests. '
Accordingly, on 18 September 2024, the EC announced that it would ultimately not decide on the
lawfulness of the Deal.

Looking forward

Although the EC ultimately did not determine the lawfulness of the Deal, the way the EC conducted
its review nonetheless reveals some key takeaways that should guide any company considering
structuring M&A activity in the EU as an acquihire going forward (particularly in the tech sector).

(i) The EC is prepared to bring acquihires within its regulatory jurisdiction — despite Microsoft’s
arguments to the contrary in its recent submission to the EC under the DMA, the EC has
demonstrated that when necessary, it is willing to interpret the definition of “concentration”
broadly so as to bring acquihires within its jurisdiction. With that said, it is worth noting the
factors that the EC pointed to when concluding that the Deal amounted to a concentration
under the EUMR. and the fact that this particular acquihire amounted to the transfer of
“almost all of Inflection’s team” to Microsoft. Therefore, it certainly will not be the case that
every acquihire in the tech space going forward will attract the same amount of regulatory
attention as the Deal. Nevertheless, the conclusion that an acquihire can amount to a
“concentration” under the EUMR remains significant.

(i) The increasingly hostile regulatory environment in the tech and Al space — as is well known
by now, the fact that the EC demonstrated its willingness to bring acquihires within its
jurisdiction further underscores the hostile regulatory environment that currently exists in
the tech sector. More specifically, the EC’s investigation into the Deal evidences its
continued interest into the M&A activity of large technology firms in the Al sector.

(iii) The legacy of Illlumina / GRAIL - although it is still too soon to say for certain what the

13 For further information on the operation of Article 22 EUMR, please refer to the following edition of the AMT EU Law
Newsletter (issued in September 2024).

14 For further information on the Illumina / GRAIL case, please refer to the following previous editions of the AMT EU Law
Newsletter (issued in September 2024, March 2023, December 2022).


https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_240930.pdf
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_240930.pdf
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_230324.pdf
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_221202.pdf

practicalimpact of the Illumina / GRAIL judgment will be on the EC’s ability to bring so-called
“Kkiller acquisitions” within its jurisdiction, it is clear that in this particular instance, the ECJ’s
decision was key in preventing the EC from determining the lawfulness of the Deal. As
discussed in previous AMT EU Law Newsletters, '® time will tell whether the EC’s
competition enforcers will consider mitigating the impact of this decision going forward and,
if so, how.

Ill. Introduction of Recent Publications

® ‘Chambers Global Practice Guides’ on International Trade 2025 - Trends & Developments

December 2024 (Authors:Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Jun Suzuki)

® Japan:International Trade — Legal 500

December 2024 (Authors: Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Koji Hayakawa,

Mai Kurano)

® EU publishes its fourth Annual Foreign Direct Investments Report — Shojihomu Portal

November 2024 (Authors: Masaki Fujita, Naoko Takasaki, Koto Fujita)

® Final Modifications Announced regarding Section 301 Tariffs on Certain Chinese Products —

Shojihomu Portal

October 2024 (Authors: Masaki Fujita, Naoko Takasaki, Jo Tamura)

® 'Chambers Global Practice Guides' on Cartels 2024 - Law & Practice

July 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida, Yoshiharu Usuki)

® GCR - Market Review - Cartels 2024 — Japan

May 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)

® Competition Inspections in 25 Jurisdictions - Japan Chapter

March 2024 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)

15 For further information on the Illumina / GRAIL judgment and its impact on the EC’s ability to review “killer
acquisitions”, please refer to the following edition of the AMT EU Law Newsletter (issued in September 2024).

10


https://practiceguides.chambers.com/practice-guides/international-trade-2025/japan/trends-and-developments
https://www.amt-law.com/en/professionals/profile/TUM
https://www.amt-law.com/en/professionals/profile/SUY
https://www.amt-law.com/en/professionals/profile/NAT
https://www.amt-law.com/en/professionals/profile/jun-suzuki/
https://www.legal500.com/guides/chapter/japan-international-trade/
https://www.amt-law.com/en/professionals/profile/TUM
https://www.amt-law.com/en/professionals/profile/SUY
https://www.amt-law.com/en/professionals/profile/NAT
https://www.amt-law.com/en/professionals/profile/KIH
https://www.amt-law.com/en/professionals/profile/MXK
https://portal.shojihomu.jp/archives/71449#_ftn3
https://www.amt-law.com/en/professionals/profile/MAF
https://www.amt-law.com/en/professionals/profile/NAT
https://www.amt-law.com/en/professionals/profile/KTF
https://portal.shojihomu.jp/archives/70837
https://portal.shojihomu.jp/archives/70837
https://www.amt-law.com/en/professionals/profile/MAF
https://www.amt-law.com/en/professionals/profile/NAT
https://www.amt-law.com/en/professionals/profile/JOAT
https://practiceguides.chambers.com/practice-guides/cartels-2024/japan
https://www.amt-law.com/en/professionals/profile/SE
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/TSI
https://www.amt-law.com/en/professionals/profile/YHU
https://globalcompetitionreview.com/market-review/market-review-cartels/2024/article/japan-leniency-system-continues-drive-enforcement-jftc-shifts-focus
https://www.amt-law.com/en/professionals/profile/SE
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/TSI
https://www.amt-law.com/asset/res/news_2024_pdf/publication_0028074_ja_001.pdf
https://www.amt-law.com/en/professionals/profile/YSN
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/TSI
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_240930.pdf
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