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I. The UK Digital Markets, Competition and Consumers Act comes into
force

Overview

From January 1, 2025, the new Digital Markets, Competition and Consumers Act 2024 (“DMCCA”)’
came into force giving the Competition and Markets Authority (“CMA”) sweeping powers with
respect to the regulation of digital markets in the UK as well as bringing in changes to the wider UK
merger control regime that will be important for any market participants considering M&A activity in
the UK to note.

While most of the focus of the DMCCA has been on the creation of a new digital markets regime,? it
is also worth noting the wider changes to the UK’s merger control regime that the DMCCA has
introduced. This edition of the AMT EU Legal Update will consider both topics and their associated
impact on Japanese companies that may be already active or are considering activity in the UK
market.

Although the DMCCA is clearly outside the scope of EU law and hence the usual topics of AMT EU
Legal Updates, the UK’s regulatory framework is generally consistent with the approach taken by the
EU Digital Markets Act (“EU DMA”) and the UK’s and EU’s stance on the regulation of digital markets
can be expected to influence one another and follow a similar path in the short-term.

New digital markets regime

Following a similar approach taken by the EU DMA with respect to “gatekeepers”,® the new digital
markets regime introduced by the DMCCA focusses on the largest market participants —in the words
of the DMCCA, companies designated as having “strategic market status” (“SMS”).

For the CMA to designate a company as having SMS in respect of a digital activity, it must undertake
athorough evidence-based investigation within a statutory nine-month timeframe. In addition to the
company having to undertake digital activity thatis linked to the UK, the following requirements must
also be satisfied.

® UK turnover of more than £1 billion or global turnover of more than £25 billion;

® “substantial and entrenched market power” — tested using a forward-looking, five-year
assessment in relation to a particular digital activity; and

® “position of strategic significance” — assessed by showing the company has at least one of the
following (i) significant size or scale in the digital activity; (ii) a significant number of other firms
use the digital activity to carry out their businesses; or (iii) the ability to substantially influence

1 See Part 2, Chapter 2 DMCCA. For guidance on the operation of the DMCCA, the following guidance was issued by the
CMA on its jurisdiction and procedure on December 19, 2024 — see here.
2 See Part 1, Chapter 5 DMCCA.

3 For further information on the EU DMA, see previous AMT newsletters (issued January 2025, April 2024, December

2023).
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how other companies behave, in respect of the digital activity or otherwise.

As one can expect, once a company is designated as having SMS, it will face enhanced regulatory
scrutiny from the CMA aimed at curbing the market power of these dominant digital firms. For
example, the CMA may (on its own volition) impose “conduct requirements” (“CRs”) to guide how
the company must behave in relation to the digital activity.

Furthermore, the CMA will now have the power to launch “pre-competition interventions” (“PCls”)
when it has reasonable grounds to consider that a factor or combination of factors relating to a
relevant digital activity may be having an adverse effect on competition. Following a PCI, the CMA
may impose a “pro-competition order” requiring the company with SMS to undertake testing or
trialing of potential remedies before imposing any on an enduring basis.

In addition to heightened investigatory and monitoring powers as well as a new regime for
calculating penalties granted to the CMA under the DMCCA for companies with SMS, another
important development is the fact that companies with SMS will now be required to notify the CMA
where the company intends to acquire or increase its shareholding to 15%, 25% or 50% of another
company with a “UK nexus” and a total historic consideration above £25 million. For example, if a
company with SMS plans to acquire a 15% shareholding in another company with a UK nexus and
for a total historic consideration above £25 million, it must notify the CMA accordingly. The same
applies if the company intends to increase its shareholding to 25% or 50%. These thresholds are set
to capture a range of transactions that could potentially alter market dynamics and competition.
Furthermore, transactions notified under this new regime are subject to an immediate five-day
standstill obligation from the moment the CMA deems a notification complete. This disregard for the
usual thresholds for merger review (albeit that these have themselves been updated - see below),
is one of the ways in which the DMCCA intends to target “killer acquisitions” —i.e., where a dominant
company acquires a smaller, innovative competitor primarily to eliminate potential future
competition.

Whilst it may be unlikely that Japanese platform providers will meet the SMS criteria, the new digital
markets regime under the DMCCA may nonetheless stillimpact Japanese companies if they provide
their services in the UK and/or do business with companies designated as having SMS. For example,
companies designated as having SMS will have to be more transparent about their operations than
they otherwise would have to be. As is the case for Japanese companies who deal with “gatekeepers”
under the EU DMA, the increased transparency caused by the DMCCA may benefit Japanese
companies, for example by decreasing the information asymmetry gap that they face when dealing
with companies with SMS in the UK. Japanese companies active in the UK may also have more
opportunities to address unfair practices of companies with SMS by responding to invitations to
comment from interested parties that the CMA will be required to initiate before imposing CRs or
making PCls.

Changes to UK merger control

In addition to the introduction of the new digital markets regime, the DMCCA introduces a number
of significant changes that will be of broader relevance to Japanese companies considering M&A
activity in the UK.



First and foremost, the UK turnover threshold will increase from £70 million to £100 million. This
increase is purely intended to reflect the economic reality of inflation since the turnover threshold
was last updated and is not intended to sighal a relaxing of the merger control rules.

Secondly, a new safe harbour to the share of supply test has been introduced with the effect that a
relevant merger situation will only arise if at least one of the merging enterprises has UK turnover
exceeding £10 million. The intention being here that acquisitions between smaller sized businesses
should avoid regulatory scrutiny from the CMA.

Thirdly, and most importantly for readers of this EU Legal Update, the DMCCA introduces a new so-
called “hybrid test”, designed to allow the CMA to review “killer acquisitions”. Under the hybrid test,
the CMA will now have jurisdiction to review transactions where (i) one party (the acquirer) has a UK
share of supply of 33% or more and a UK turnover exceeding £350 million; and (ii) the other party
(the target) has a “UK nexus”. The requirement for a UK nexus is easily satisfied. Indeed, in the new
draft guidance issued by the CMA, the CMA has confirmed it will apply a “purposive approach to the
UK nexus condition” to ensure that the new regime provides a “more comprehensive and effective
jurisdictional basis to review mergers involving potential competition or dynamic competition”.* In
essence, the CMA will consider the intention and purpose behind the introduction of the DMCCA to
guide its interpretation of the UK nexus condition. Given that one of the primary objectives of the
DMCCA was to establish a more inclusive jurisdictional framework, thereby expanding the scope for
reviewing transactions with significant potential implications for competition within the UK, it is
anticipated that cross-border deals with limited UK physical presence will likely fall under scrutiny,
provided there is some tangential connection to the UK.

In addition to these threshold-based changes, the DMCCA has strengthened the CMA’s
enforcement toolkit. For example, the CMA is now able to impose fines up to 1% of a company’s
global turnover in the event that the relevant company fails to respond to compulsory information
requests or provides false or misleading information.

Finally, the DMCCA introduces important procedural changes aimed at improving the efficiency of
the CMA’s merger investigations.

Next steps and key takeaways

In the short-term, the CMA will face the task of deciding which companies should warrant SMS,
announcing its ambition to launch SMS investigations in three areas of digital activity over the first
six months of the DMCCA coming into force.® The CMA s already making fast progress in this regard,
recently announcing two new parallel SMS designation investigations with respect to Apple and
Google’s position in relation to their “mobile ecosystems”.® In particular, their mobile operating
systems, app stores and browsers. This comes in addition to the CMA’s first SMS designation

4 For the draft CMA Guidance published in August 2024, which sets out the CMA’s understanding of the changes to
wider merger control under the DMCCA - see here.

5 For the CMA’s press release setting out its initial plans for SMS designation published on January 7, 2025 - see here.
6 For the CMA’s press release on its investigation on Apple and Google’s mobile ecosystems published on January 23,

2025 - see here.


https://assets.publishing.service.gov.uk/media/67652643be7b2c675de308d0/CMA2_Mergers_-_Guidance_on_the_CMA_s_jurisdiction_and_procedure.pdf
https://www.gov.uk/government/news/cma-sets-out-initial-plans-as-new-digital-markets-competition-regime-comes-into-force
https://www.gov.uk/government/news/cma-to-investigate-apple-and-googles-mobile-ecosystems

investigation, which was with respect to Google’s search and search advertising activities.”

Whilst Japanese companies should take notice of the introduction of the new digital markets regime
in the UK, the changes to the wider UK merger control regime should be particularly well noted by
Japanese companies, even if they have relatively tangential links to the UK market.

Il. European Commission (EC) moves one step closer towards an
outbound investment screening regime

Overview

On January 15, 2025, the EC published an official, albeit non-binding, recommendation calling on
EU Member States to review outbound investments made by their natural and legal persons alike
into non-EU countries in the following strategic areas (the “Strategic Areas”): (i) semi-conductors;
(ii) artificial intelligence; and (iii) quantum technologies (the “Recommendation”).?

The Recommendation comes as part of the EC’s ambition to put in place a comprehensive strategic
approach to the EU’s economic security and builds on existing public consultations that discussed
the question of reviewing outbound investments. Indeed, in July 2023, the EC had previously
established a dedicated Expert Group on Outbound Investments composed of the EC and experts
from Member States (the “Expert Group”), which had been examining issues related to the risk of
critical technology and know-how leaking from the EU to third countries in the context of outbound
investments.

The Recommendation urges Member States, in collaboration with relevant stakeholders, to examine
outbound investments by EU investors in the Strategic Areas. This review will last 15 months and
should cover ongoing and past transactions, going back to January 1, 2021.°

The approach taken by the EC, to a great extent, mirrors the approach taken across the Atlantic with
the entry of the United States’ Outbound Investment Security Program (“OIP”), which also imposes
outbound investment review on US companies, albeit only for investments in China.™

Primary purpose of the Recommendation — Data

As part of its work, the Expert Group concluded that Member States do not systematically gather
data on individual outbound investment transactions and do not review such investments in a way
that could allow the identification or assessment of security risks for the EU.

7 Forthe CMA’s press release on its investigation as to whether Google has SMSin relation to its search services,
published on January 14, 2025 - see here.

8 For the EC publication of the Recommendation, see here. The Strategic Areas are further defined in more detail in
Section 1 of the Recommendation.

9 The Recommendation indeed invites Member States to, if they identify transactions of particular concern, cover
activities prior to January 1, 2021 - see Section 2 of the Recommendation.

10 Including Hong Kong and Macau.
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Therefore, in line with the Expert Group’s findings, the primary purpose of the Recommendation is
simply to gather data on outbound investments as opposed to establishing a formal outbound
investment screening regime (at least for now). Under the Recommendation, Member States are
encouraged to gather the following data about outbound investments in the Strategic Areas:

® The parties to the investment transaction;

® The type and approximate value of the investment, including the share of equity stake purchase
and related voting and decision-making rights;

® The products, services and technologies concerned by the investment;

® Any contractual arrangements for research and development, intellectual property licensing
and key personnel movement as part of the investment;

® The date on which the investment is planned to be completed or has been completed;
® Information about previous and announced transactions entered into by the parties; and
® Information on public funding provided to the investing entity by the EU or a Member State.”

With that said, the Recommendation is not limited to a simple data collection exercise. Indeed, for
each transaction under review, Member States, with the support of the EC, are requested to perform
a risk assessment of the relevant transactions, identifying any risks and potential vulnerabilities, in
particular, regarding technology leakage.'?

Scope of transactions for review

The scope of transactions that the Recommendation invites Member States to review are broad. The
Recommendation targets outbound investments in non-EU countries by natural or legal persons
resident or established in the EU, ranging from straightforward acquisitions of stakes in a company
that enable effective participation in the management of such company, to the establishment of
joint ventures, to the provision of venture capital where, for example, the investor has expertise in
any of the Strategic Areas. Furthermore, the Recommendation invites Member States to review
indirect investments, such as where an EU investor makes an investment through a third-country
entity which is used as an investment vehicle.

However, it should be noted that the Recommendation excludes non-controlling investments that
are limited to seeking a return on invested capital from its review. Nonetheless, the scope of review
envisioned by the Recommendation is broad, and made more so by the fact that the
Recommendation will cover transactions going back to January 1, 2021.

Next steps - will this lead to the establishment of an outbound investment screening regime?

As part of the Recommendation, Member States are requested to submit a progress report by mid-
July 2025 as well as a detailed report on their implementation of the Recommendation, including

11 Section 2 of the Recommendation.

12 Section 5 of the Recommendation.
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any risks that they identified by the end of March 2026. As such, we do not expect any further update,
such as an outbound investment screening regulation or directive until the EC and the Expert Group
have received these reports from the Member States.

Nonetheless, the Recommendation does state that “Member States should follow a common

methodology to be developed with the EC in the framework of the Expert Group”*®

and so, evenin
the short term, we should expect to see a consistent, EU-wide approach to an outbound investment

screening regime start to form.

As the Recommendation goes beyond simply targeting investments into the Chinese market like the
OIP in the US, it is clear that it can and will be triggered by outbound investments in the Strategic
Areas into Japan. Therefore, Japanese companies who have received or are considering receiving
investment from entities based in the EU should monitor developments in this area.

lll. Introduction of Recent Publications

® ‘Chambers Global Practice Guides’ on International Trade 2025 - Trends & Developments

December 2024 (Authors: Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Jun Suzuki)

® Japan:International Trade — Legal 500

December 2024 (Authors: Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Mai Kurano)

® EU publishes its fourth Annual Foreign Direct Investments Report - Shojihomu Portal

November 2024 (Authors: Masaki Fujita, Naoko Takasaki, Koto Fujita)

® Final Modifications Announced regarding Section 301 Tariffs on Certain Chinese Products -

Shojihomu Portal

October 2024 (Authors: Masaki Fujita, Naoko Takasaki, Jo Tamura)

® 'Chambers Global Practice Guides' on Cartels 2024 - Law & Practice

July 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida, Yoshiharu Usuki)

® GCR - Market Review - Cartels 2024 — Japan

May 2024 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)

® Competition Inspections in 25 Jurisdictions - Japan Chapter

March 2024 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)

13 Section 5(d) of the Recommendation.
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