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I. Non-EU Bidders Excluded from Public Tender Under EU Foreign
Subsidies Regulation

The European Commission (the “EC") has, for the first time, exercised its powers under Article 29(4) of the
Foreign Subsidies Regulation (the "FSR") " to exclude foreign companies from public tenders in the
European Union (the “EU"). This significant move marks the growing challenges and stricter regulatory
scrutiny that non-EU businesses may face when operating in the EU.

Following a review under Article 29(4) of the FSR, the EC found that the bidders had submitted incomplete
notifications that failed to sufficiently disclose financial contributions received from non-EU governments.
As a result, China Harbour Engineering and another unnamed company were excluded from public tenders,
one for the construction of a tunnel in Poland and the other for the supply of IT equipment to Electricité
de France.

The EC declared both bids “irregular,” prompting the relevant contracting authorities to exclude the
companies from the ongoing procurement procedures.

One possible explanation cited for the lack of disclosure was bidders' concern over legal risks under their
domestic laws; in particular, it is possible that concerns were raised by the bidders about breaching data
protection laws and legislation governing the disclosure of "important data” under their home legal
regimes. Complying with the FSR's disclosure requirements could result in severe penalties, including fines,
revocation of business licenses, or even criminal liability for company executives of the non-EU bidders
within their home jurisdiction.

Background on the FSR’

As a brief overview, the FSR, which came into force in 2023, allows the EC to review subsidies granted by
non-EU governments to companies operating within the EU market. Under the FSR, non-EU bidders must
notify the EC when they participate in public tenders that have a tender value of EUR 250 million or more,
and if they have received more than EUR 4 million per third country in foreign financial contributions over
the past three years.

Implications for Non-EU Companies

This enforcement action underscores the growing importance and tangible impact of the FSR on non-EU
businesses seeking to compete in the EU market. At the same time, it brings to light the potential tensions
that can arise between trying to ensure compliance both with the FSR and home jurisdiction laws on data
privacy, personal data protection, licensing regimes, etc. Failure to fully cooperate with the EC's information
requests can lead to disqualification from high-value public tenders taking place within the EU.

As the EU sharpens its scrutiny of foreign subsidies, companies must ensure that they are prepared to

navigate the complex legal interplay between EU transparency rules and domestic legal constraints.

1 Regulation (EU) 2022/2560 of the European Parliament and of the Council of 14 December 2022 on Foreign
Subsidies Distorting the Internal Market (Official Journal of the European Union 23.12.2022 L 330/1).

2 For further information on the FSR, see previous AMT EU Law Newsletters (issued March 2023, May 2024, October
2024).
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Il. ECJ Aligns GDPR Fine Calculation with EU Competition Law

In a landmark decision issued on February 13, 2025, the Court of Justice of the European Union ("ECJ")
clarified that the upper limit of fines under the General Data Protection Regulation ("GDPR")* should be
calculated based on the parent company’s total annual worldwide turnover, in line with the approach used
in EU competition law. The ECJ reaffirmed its previous ruling in Deutsche Wohnen that only a fine which
takes into account?, where appropriate, the actual or material economic capacity of the person on which
the fine is imposed is capable of being effective, proportionate and dissuasive (as per Article 83 of the
GDPR).

The case arose from proceedings involving ILVA A/S®, a Danish furniture retailer and subsidiary of the Lars
Larsen Group, which was fined for failing to adequately protect the personal data of approximately 385,000
customers.

The ruling establishes that when calculating fines on a subsidiary for GDPR violations, national data
protection authorities must apply the competition law concept of an “undertaking”. Thus, the upper limit
of a fine to be imposed by a data protection authority under the GDPR must take into account the entire
global revenues of such undertaking and not just the revenues of the specific subsidiary in question that
breached the provisions of the GDPR.

Key Takeaways

This is the first time the ECJ has explicitly ruled that competition law principles apply to GDPR fines. The
ECJ's ruling serves as a clear indication to corporate groups that non-compliance at the subsidiary level
may result in financial consequences that reflect the economic power of the group as a whole.
Organisations should carefully review their data protection practices across all entities, as the ECJ has now
confirmed a broader basis for determining maximum fines under the GDPR.

lll. EC Reviews Motor Vehicle Block Exemption Regulation

Automotive is a key industry for Japan, with strong ties to the EU market. As the EC reviews its antitrust
rules in the automotive sector, Japanese companies must stay alert to potential impacts on their operations,
from distribution to after-sales services.

On February 28, 2025, the EC launched a public consultation on the review of the competition rules
regarding vertical agreements in the automotive sector, including the Motor Vehicle Block Exemption

Regulation ("MVBER")® and the Supplementary Guidelines, along with the Vertical Block Exemption

3 Regqulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the Protection of

Natural Persons with regard to the Processing of Personal Data and on the Free Movement of Such Data, and

Repealing Directive 95/46/EC (General Data Protection Regulation) (Official Journal of the European Union 4.5.2016 L
119/1).

4 Case C-807/21, Judgment of the Court of Justice of the European Union of 5 December 2023, ECLI:EU:C:2023:950.
5 Case C-383/23, Judgment of the Court of Justice of the European Union of 13 February 2025, ECLI:EU:C:2025:84.

6 Commission Regulation (EU) 2023/822 of 17 April 2023 on amending Regulation (EU) No 461/2010 as regards its
Period of Application (Official Journal of the European Union 17.4.2023 L 102 I/1).
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Regulation (”VBER")7 and the Guidelines on vertical restraints®.

This consultation is part of an ongoing evaluation of the MVBER, which is set to expire on May 31, 2028.
While there is still time until the current MVBER expires, the evaluation aims to assess the effectiveness of
these regulations in light of technological advancements and market changes. Feedback from interested
stakeholders and from the EU’s National Competition Authorities will be collected.

In parallel, the EC has initiated the Strategic Dialogue on the Future of the Automotive Industry to address
issues such as technological innovation; the development of next-generation vehicles; and establishing a
predictable regulatory framework.

Interested parties can submit their feedback until May 23, 2025. The EC will analyse the responses and the
policy-making phase is expected to begin in 2026.

Background on the MVBER

As a refresher, the MVBER provides a framework for assessing vertical agreements in the automotive sector
under EU competition law. While Article 101(1) of the Treaty on the functioning of the European Union
generally prohibits agreements that restrict competition, exemptions under Article 101(3) allow certain
agreements that promote efficiency and consumer benefits. The MVBER aligns with the VBER, creating a
safe harbor for qualifying agreements on new vehicle distribution. It also exempts agreements on spare
parts sales and repair services, provided they meet specific conditions and avoid restrictive clauses listed
in the MVBER.

Next steps

With the automotive sector undergoing a rapid transformation, from digitalisation to new mobility patterns,
this consultation could lead to changes in antitrust rules in the automotive sector, impacting industry
dynamics. For Japanese businesses active in the automotive industry with a stake in the EU market, staying
informed about these evolving rules is essential. We will continue to monitor these developments in future
editions of this EU Legal Update.
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7 Commission Reqgulation (EU) 2022/720 of 10 May 2022 on the Application of Article 101(3) of the Treaty on the

Functioning of the European Union to Categories of Vertical Agreements and Concerted Practices (Official Journal of
the European Union 11.5.2022 L 134/4).

8 Commission launches public consultation on antitrust rules.
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